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post-conviction relief.
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OPINION

In Montez Antuan Adams, this court summarized the evidence presented at the trial
of the petitioner and two co-defendants:

The State presented evidence at trial revealing an agreement
by Montez Adams, Richardo Maxwell, Marcus Willoughby, and
Marquel Horton during the day of June 2, 1996, to “run up in,” or
rob, the home of victim Antonio Givens. According to Horton,
Defendants met each other at Maxwell’ sresidence, and Horton then



Id. at 5-6.

drove them to the victim's house in his mother’s car. Willoughby
broke down the back door of the home, and Defendants entered, each
drawing aweapon. Defendants searched the house and found anine
millimeter Intertech handgun underneath Givens' mattress. Shortly
after Defendants entered, Horton saw a black car approaching the
house. He called awarning to the others and ran out the back door
toward awooded, brushy area behind the home.

Horton then heard two gunshots as he escaped into the back
of the property; a neighbor also testified to hearing two gunshots.
Defendants Adams and Willoughby caught up to Horton soon
thereafter, but Maxwel | had abandoned the sceneand hiswhereabouts
were unknown. Horton asked the two Defendants who fired the
shots, and Willoughby replied that he had fired them both.

State witness Bernard Robinson, a friend of victim Givens,
testified that he and Givens returned to the residence at nearly
midnight on June 2. Robinson and the victim noticed that
heat-sensitive lights on the back of the house were “blinking,” that
Givens dogs were barking, and that a vehicle (later identified as
registered to Marquel Horton’ smother) wasparked outside the house.
According to Robinson, Givens drew a gun and approached the back
of the house. Asthe victim rounded the corner from the front of the
house, Robinson heard two gunshots and at |east one person running
through the woods. Givens ran from the back of the house toward
Robinson, and Robinson carried the victim across the street to seek
help from anursewho lived nearby. Givensdiedintheearly morning
of June 3 from one gunshot wound to the chest fired from his own
nine millimeter Intertech gun, a weapon which was later found by
police in Defendant Maxwell’ s bedroom closet.

The present petition for post-conviction relief was originaly heard and denied in
2001. On appedl, this court remanded “the caseto thetria court for another evidentiary hearing in
order for the petitioner to question histrial attorney as to why the issue of lesser included offenses
was not raised on apped of his convictions and for the entry of findings of fact and conclusions of
law.” Montez Antuan Adams v. State, No. W2001-02488-CCA-R3-PC, slip op. a 4 (Tenn. Crim.

App., Jackson, Jan. 9, 2003).



On March 26, 2004, the post-conviction court conducted an evidentiary hearing on
remand. Thepetitioner’ strial counsel testified that prior to trial he met with the petitioner numerous
times and discussed strategies for the defense. Counsel and the petitioner opted for a strategy of
conceding that he and the co-defendants committed aggravated burglary but that the burglary had
ended before Willoughby shot thevictim. Essentially, the petitioner defended on the ground that the
murder wasnot committed in the perpetration of aburglary. See Tenn. Code Ann. 8 39-13-202(a)(2)
(2003) (first degree felony murder committed by one who kills another “in the perpetration of or
attempt to perpetrateany . . . burglary . .. .”). Counsel opined that the petitioner had no defense to
the aggravated burglary charge.

Counsel testified that the petitioner and aco-defendant were*“ running away fromthe
house into the woods . . ., and the individual who stayed behind . . . ended up shooting the victim
[when] the others were gone . . . .” The defense was unsuccessful, and all co-defendants were
convicted of felony murder. Counsel raised on appeal theissue of whether the burglary wasaproper
legal predicate for felony murder, but the appellate court rejected the claim.

Counsel testified that the trial judge believed that no lesser included offenses of
felony murder should be charged to thejury, and counsel conceded that his reading of the transcript
indicatesthat he acceded to thetrial judge’ sdetermination. Counsel testified that theissue of |esser
included offenseswas not “in theforefront [when the case wastried in 1997] asitisnow.” Counsel
believed at the time that second degree murder was not a lesser included offense of first degree
felony murder. He believed he may have lodged atechnical objection to the failure to instruct on
lesser included offenses of first degree felony murder, but he did not raise the issue on appeal as“a
tactical decision.” Counsel explained that alesser-included-offenseissue would have been more apt
had the petitioner not been taking the position that he was not responsible for the homicide at all.
Counsel conceded that the defense theory was basically “all or nothing.” At any rate, counsel
testified that at the time of trial, he was of the opinion that no lesser included offenses applied to the
felony murder charge.

Following the hearing, the post-conviction court held that counsel wasnot ineffective
for failing to raise thelesser-included-offenseissue at trial or on appeal. It concluded that counsel’s
actionswere“ consistent with both the practices of and understanding by reasonably learned people,
if not extremely learned people, with regard to what the law” was at the time. The court also
determined that the trial judge’ sinstructions were proper in view of prevailing legal precedent and
that, in any event, an inclusion of lesser included offenses in the jury instructions “could not have
logically, materially affected the judgment of the jury.”

In post-conviction proceedings, the petitioner hasthe burden of proving by clear and
convincing evidence the clamsraised. Tenn. Code Ann. § 40-30-110(f) (2003). On appedl, the
lower court’ sfindings of fact are reviewed de novo with a presumption of correctness that may only
be overcome if the evidence preponderates against those findings. Fieldsv. Sate, 40 S.W.3d 450,
458 (Tenn. 2001). On apped, the lower court’s findings of fact are reviewed de novo with a



presumption of correctness that may only be overcome if the evidence preponderates against those
findings. Id.

When a petitioner challenges the effective assistance of counsel, he has the burden
of establishing (1) deficient representation and (2) prejudice resulting from that deficiency.
Srickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984); Baxter v. Rose, 523
S.W.2d 930, 936 (Tenn. 1975). Deficient representation occurs when counsel’ s servicesfall below
the range of competence demanded of attorneysin criminal cases. Bankston v. Sate, 815 SW.2d
213, 215 (Tenn. Crim. App. 1991). Pregjudice is the reasonable likelihood that, but for deficient
representation, the outcome of the proceedings would have been different. Overton v. Sate, 874
SW.2d 6, 11 (Tenn. 1994). Courts need not address both Strickland components in any particular
order or even address both if the petitioner fails to meet his burden with respect to one. Henley v.
Sate, 960 S.W.2d 572, 580 (Tenn. 1997). Onreview, thereisastrong presumption of satisfactory
representation. Barr v. Sate, 910 SW.2d 462, 464 (Tenn. Crim. App. 1995).

In evaluating counsel’ s performance, this court should not examine every allegedly
deficient act or omission inisolation, but rather we view the performancein the context of the case
asawhole. Satev. Mitchell, 753 SW.2d 148, 149 (Tenn. Crim. App. 1988). The primary concern
of the court should be the fundamental fairness of the proceeding being chalenged. Id. Therefore,
this court should not second-guess tactical and strategic decisions of defense counsel. Henley, 960
SW.2d at 579. Instead, this court must reconstruct the circumstances of counsel’s challenged
conduct and evaluate the conduct from counsel’ sperspective at thetime. 1d.; seealsolrickv. Sate,
973 SW.2d 643, 652 (Tenn. Crim. App. 1998). A court must

“consider thetotality of the evidence beforethe judge or jury. Some
of the factual findings will have been unaffected by the errors, and
factual findingsthat were affected will have been affected in different
ways. Some errorswill have had apervasive effect on the inferences
to bedrawn from the evidence, altering the entire evidentiary picture,
and some will have had an isolated trivial effect . ...”

Henley, 960 S.W.2d at 580 (quoting Strickland, 466 U.S. at 696-97, 104 S. Ct. at 2069).

In this appeal, the petitioner claims that because our supreme court has ruled that
second degree murder, reckless homicide, and criminally negligent homicide are lesser included
offensesof first degreefelony murder, see Satev. Ely, 48 SW.3d 710 (Tenn. 2001), hiscounsel was
ineffective in failing to request instructions on these lesser included offenses and in failing to raise
theissue on direct appeal. We disagree.

In determining that second degree murder, reckless homicide, and criminally
negligent homicide were lesser included offenses of felony murder, the Ely court was applying the
regime for determining lesser included offenses announced in Sate v. Burns, 6 S\W.3d 453, 467
(Tenn. 1999). Burnswas given retroactive effect to cases that were in the appellate pipeline when

-4-



Burnswasdecided on November 18, 1999. See Satev. Stokes, 24 S.W.3d 303, 305 (Tenn. 2000).
The petitioner’ s direct appeal had been concluded prior to the filing of Burns. At the time of the
petitioner’strial and appeal, Tennessee law did not recognize second degree murder, at least, asa
lesser included offense of felony murder. See Sate v. Gilliam, 901 S.W.2d 385, 390-91 (Tenn.
Crim. App. 1995). Inasituation similar to the petitioner’s, this court has held that trial counsel was
not ineffectivein not requesting an instruction on second degree murder as alesser included offense
of felony murder. William Glenn Wiley v. Sate, No. M2003-00661-CCA-R3-PC, dlip op. a 8
(Tenn. Crim. App., Nashville, Sept. 23, 2004) (holding trial counsel did not perform deficiently
when “at thetime of trid, . . . second degree murder was not alesser-included offense of ‘ reckless
felony murder” per Gilliam). In consequence, trial counsel in the present case did not perform
deficiently when he failed to request an instruction on second degree murder or when he failed to
raise thisissue on direct appeal.

William Glenn Wiley does not address, however, the petitioner’ s complaint that trial
counsel did not seek jury instructionsonrecklessand criminally negligent homicide. Toanayzethis
part of the petitioner’ sclaim, wefocus primarily upon the prejudice prong of Srickland and evaluate
whether the failure to charge these two lesser included offenses would have produced a different
verdict and whether, if afailureto so instruct the jury had been raised on appeal, the appellate court
would have ordered a new trial. As we explain below, we hold that the petitioner has failed to
establish prejudice asaresult of hiscounsel not presenting theissueto thetria and appellate courts.

On the issue whether the jury’ s verdict would have been different had reckless and
criminally negligent homicide been charged, we first note that the 1996 felony murder was
proscribed by the current provision in Tennessee Code Annotated section 39-13-202(b), which says
the“[n]o culpable mental stateisrequired for conviction [of felony murder] except for theintent to
commit [the predicate felonies].” Tenn. Code Ann. § 39-13-202(b) (2003). This legal factor in
combination with the petitioner’ strial strategy that he was not responsiblefor the homicide because
the burglary for which he was responsible had been concluded prior to the shooting leads usto the
inescapabl e conclusion that the jury would have found the petitioner guilty of either felony murder
or not guilty of any homicide. There was no attempt to ascribe to the petitioner a cul pable mental
state for homicide other than the mens rea for burglary; not even negligence was argued as abasis
for ahomicide conviction. The petitioner failed to establish any basisfor speculating that thejury’s
verdict would have been different had reckless and criminally negligent homicide been charged.

Furthermore, as a consequence of the defense strategy, we see no reasonable
possibility that the direct appeal would have resulted in anew trial had the lesser-included-offense
issue beenraised. At thetime of the appedl, it was of course well recognized that atrial court had
the duty of giving a correct and complete charge of the law applicable to the facts of the case. See
e.g., Satev. Tedl, 793 S\W.2d 236, 249 (Tenn. 1990); Satev. Bryant, 654 S.W.2d 389, 390 (Tenn.
1983). Thelegidature had promulgated that thetrial court must chargethejury on applicablelesser
included offenses whether or not they are requested by the defendant. See Tenn. Code Ann. 8§
40-118-110(a) (1997). Our courts were holding at the time, however, that lesser included offenses
need not be charged when the evidence supported only the greater offense or no offense at all. See
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Moormanyv. Sate, 577 S\W.2d 473, 475 (Tenn. 1978); Satev. Tutton, 875 S.W.2d 295, 297 (Tenn.
1993). Such would have been the situation had the petitioner’ s attorney raised the lesser-included-
offense issue on direct appeal. The evidence either supported a conviction of felony murder based
upon the predicate offense of burglary or mandated an acquittal of homicide based upon theburglary
not qualifying as a predicate offense. In our view, this court in 1998 would have rejected an
appellate claim that the trial court should have instructed the jury as to reckless and criminally
negligent homicide. In thissituation, the petitioner in this post-conviction proceeding hasfailed to
establish that he was prejudiced by counsel’ sfailure to complain on appeal that thetrial court erred
in omitting jury instructions on reckless and criminally negligent homicide.

Accordingly, the judgment of the post-conviction court is affirmed.

JAMES CURWOOD WITT, JR., JUDGE



